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_______________________________________________________ 

 

CLOSING SUBMISSIONS ON BEHALF OF  

KEDLESTON VOICE 

_______________________________________________________ 

 

INTRODUCTION 

 

1. At the outset of the inquiry you stated that the main matter to be 

determined was the impact of the proposed developments on 

designated heritage assets. In this appeal that includes consideration 

of whether the less than substantial harm to heritage assets that will be 

caused is outweighed by the public benefits of the schemes, and in all 

decisions consideration is to be given to whether the proposed 

development is in accordance with the development plan, or material 

considerations indicate it ought to be decided otherwise, and whether 

the proposed development comprises sustainable development.  

 

2. These closing submissions will address each issue in turn but leave 

most matters of development plan policy to the Council in order to 

avoid duplication. To avoid doubt Kedleston Voice fully endorses the 

Council’s case. These closing submissions will also consider further 
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issues raised by Kedleston Voice which have a bearing on whether the 

proposed developments comprise sustainable development or not. 

 

3. At the outset it is worth noting the strength of local feeling against 

either of the proposed developments. This was demonstrated through 

the volume of objections (leading to the present enormous venue in 

which the inquiry has been held), and the legitimate concerns of local 

residents aired during Third Party representations. This strength of 

local feeling is also demonstrated by the significant amount of money 

Kedleston Voice was able to fundraise in order to assist the inquiry with 

the expertise of Mr Gallagher, Mr Levrant and Mr Benison. 

 

IMPACT ON HERITAGE ASSETS 

 

4. It is common ground amongst all parties that the site falls within the 

setting of the Grade I listed Kedleston Hall Park and Garden (the 

RPG), and Kedleston Conservation Area, and will cause less than 

substantial harm to the significance of these heritage assets. 

Paragraph 132 of the NPPF provides that the more important the 

asset, the greater the weight to be afforded to its conservation. There 

are two Grade I listed assets before you for consideration, and 

therefore the most stringent scrutiny is warranted.  

 

Setting of Heritage Assets 

 

5. As to whether the site lies within the setting of the Grade I listed 

Kedleston Hall itself, the Appellant’s heritage expert, Mr Crutchley, is a 

lone voice in seeking to have you determine that the site does not lie 

within its setting. Historic England1, the National Trust2, Ms Morris, Mr 

Gallagher, and Mr Levrant all agree that the site falls within the setting 

of Kedleston Hall. It would be a bold decision to disagree with three 

independent heritage experts, plus the nation’s statutory advisor on 

                                                      

1 Inquiry Document 7, Historic England letter dated 3 February 2015, third page 

2 Inquiry Document 4, National Trust letter dated 8 December 2014, second page 
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heritage assets, plus the National Trust – who felt so strongly about the 

decision they attended the meeting of the Council’s Planning Board to 

speak out against the proposed scheme - in favour of the opinion of an 

expert who did not even correctly identify the designers of the RPG and 

Kedleston Hotel.3 

 

6. In response to the Appellant’s argument that the Hall and the RPG can 

be considered to have two separate settings, Mr Gallagher disagreed 

and said that the Hall and its associated parkland were “a single unified 

work of art”.4 This language was criticised by Mr Crutchley as being 

“flowery”, 5  but the visitor numbers support Mr Gallagher’s 

characterisation; works of art are tourist draws, and some 120,000 

people come to visit the Kedleston Hall and RPG each year.6  

 

7. It is important to note that the design of the RPG surrounding the Hall 

is, in Mr Gallagher’s words, “highly structured”. 7  It is not simply a 

picturesque setting for the Hall. The reveals and hides, the designed 

views from the RPG to other assets possessed by the estate, the 

situation of the Hall within a setting that demonstrates the importance 

and reach of the family: all form a composite whole which cannot be 

disassociated. When questioned, Mr Crutchley agreed that the RPG 

and the Hall form a single cohesive composition, 8  and that the 

underlying design of the Hall and RPG is important to the 

understanding of these heritage assets and their significance. 9  It is 

difficult to understand how, in light of these agreed facts, Mr Crutchley 

can contend that they nonetheless have different settings. 

 

                                                      

3 AC XX by JS 

4 CG EiC 

5 AC XX by JS 

6 Document 4, National Trust letter dated 8 December 2014, second page 

7 CG EiC 

8 AC XX by JM 

9 AC XX by JS 
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8. In light of the difficulty in understanding Mr Crutchley’s final conclusion 

given his agreement to facts supporting an opposing conclusion, and 

given the sheer weight of evidence against Mr Crutchley, including Mr 

Gallagher’s evidence as an expert who has a long-established 

understanding of these heritage assets, having carried out an analysis 

of the Kedleston estate and written a Management Plan on behalf of 

the National Trust, the case advanced that the appeal sites are within 

the setting of Kedleston Hall is clearly to be preferred.  

 

9. Evidence that the appeal sites lie within the setting of the Hall includes 

the highly structured design, which firmly directs the viewer to specific 

views which would have included the appeal sites. The design 

incorporates a substantial engagement with the wider landscape.10  

Referring to the view from Harepit Hill, Mr Gallagher said that the view 

of Derby City and the Curzon family’s silk mill would have been a 

picturesque element of the view.11 He referred to the almanac of Lord 

Scarsdale (November 1761) where the gardener is asked to ensure 

that the view of Derby is well seen.12 Arthur Young described a “wide 

prospect” from the east side of the park. Notably, Mr Crutchley said 

that he “didn't think Arthur Young’s evidence was a particularly massive 

consideration in this case”.13 This is a striking comment as Young’s 

account gives a clear insight into the design intention of the Kedleston 

estate, and thus a clear insight into the significance of its setting and 

the implications of any development within that setting. 

 

10. That the view over the appeal site is an intentionally designed view is 

further evidenced by the fact that there is a sunken fence along the 

south-eastern boundary to the park to ensure that this view was not 

interrupted. Mr Crutchley said that this was “a theory”.14 In contrast to 

                                                      

10 CG EiC referring to CG PoE Appendix A, Figures 11-14 

11 Referring to the view from Figure 10B, CG Appendix A 

12 CG’s PoE page 11, para 3.34 

13 AC XX by JS 

14 AC EiC 
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the unanimous and consistent opinion of the three other heritage 

experts, his own “theory” on the reason for the sunken fence evolved 

over the course of the inquiry. By the time Mr Crutchley came to 

provide oral evidence, he said the sunken fence looked like a deer park 

fence from medieval times. 15  He produced no evidence to suggest 

such a park at that time in this area. Nor was this theory in his written 

evidence, and it did not form any part of the Appellant’s questioning of 

three heritage witnesses. It is clearly a last-minute idea. As to the fact 

that the Management Plan identifies the sunken fence as the parish 

boundary, that does not appear to be correct as it does not consistently 

follow the parish boundary line.16 

 

11. As to the Derby Screen, Mr Gallagher’s professional opinion was that it 

caused at least as much harm as it undid. By blocking the view of 

modern development, (development Mr Levrant noted which has now 

softened due to the growth of greenery around the houses),17  the 

Derby Screen also blocked the designed view over the Curzon family’s 

agricultural fields. By planting the Screen the Hall ceased to have a 

relationship to that area of land, contrary to the design intention in that 

area. It also radically transformed the experience of the RPG in that 

area. Mr Gallagher said his professional opinion would be that 

consideration ought to be given to removing it. It is notable that this 

was also his professional advice in relation to Berrington Hall which 

was later followed by the National Trust to “transformative” effect.18 

The National Trust plainly values Mr Gallagher’s opinions and 

suggestions. If he advises that the Derby Screen ought to be removed 

there is no reason not to assume this will be seriously considered. It is 

also notable that, entirely independently, Mr Gallagher, Ms Morris, and 

Dr Hickie all came to the view that it should be removed. This 

increases the prospect that, upon review, the National Trust would 

                                                      

15 AC EiC 

16 Point put to AC in XX by JS 

17 SL response to Inspector’s question 

18 CG EiC 
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come to the same conclusion as these three experts, particularly in 

light of the stated intention to open up views in the 2015 Management 

Plan.19 

 

12. Views of Derby were intended, and Mr Gallagher said he thought they 

would be acceptable at a distance, with the important caveat that this 

was only so long as the element of urban development in the view did 

not get any bigger.20 He conceded that Allestree has a negative impact 

on the setting of Kedleston. For this reason the harm resulting from 

opening up this view would need to be balanced against the benefit of 

allowing the Kedleston estate to be experienced as intended. He 

considered that, on balance, being able to see suburban housing would 

not be so harmful that the Derby Screen should be left in situ. He could 

accept that view if it meant getting back the key relationship between 

the Hall, the RPG, and the surrounding landscape.21 It is his opinion 

that this relationship is absolutely key to establishing the presence and 

status of Kedleston along the approach from Derby.22 

 

13. The Appellant relied on Mr Gallagher’s advice to the National Trust (in 

a draft September 2013 version of the Management Plan) not to 

remove the Derby Screen. Mr Gallagher clarified before the inquiry that 

the Management Plan did not cover the management of trees and 

woodland, as they were outside the scope of the study. 23  The 

reference to the Derby Screen was simply repeating what National 

Trust policy was at the time.24 He conceded that he started to give 

advice “because I can’t help myself”, but confirmed that issues 

concerning the management of the Derby Screen were not the purpose 

of this document and had not been subject to analysis.  

 

                                                      

19 Document 17 with covering letter dated 25 July 2016 

20 CG EiC 

21 CG EiC 

22 CG EiC 

23 CG EiC 

24 CG EiC 
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14. As to ecological barriers to removal of the Screen, Mr Gallagher said 

that he would be surprised if it contained any substantial ecological 

interest, but in any event the removal would have to be very carefully 

considered.25 

 

15. Moving on to the Grade II* listed Kedleston Hotel, Mr Crutchley agreed 

with Historic England and Mr Levrant in that the appeal sites lie within 

its setting.26 Kedleston Hotel was designed by Adam to complement 

the design of the Hall, and is located to take advantage of the views, 

including those over the appeal sites; it was specifically built for the 

visitors to Kedleston Hall and the sulphur baths. 27  Mr Levrant 

confirmed that if you are on the piano nobile you experience what 

Adam intended, so the site is “undoubtedly within the setting of the 

building”.28  

 

16. Finally, there is no dispute that the appeal sites lie within the setting of 

the Kedleston Conservation Area (whose border is largely coterminous 

with with Kedleston Park). As to the Quarndon Conservation Area, Mr 

Crutchley agrees with Mr Levrant that the appeal sites lie within its 

setting.29  

 

Impact on Significance 
 

17. Having established that the appeal sites lie within the setting of the 

Grade I listed Kedleston Hall, the Grade I listed RPG, the Grade II* 

listed Kedleston Hotel and the Kedleston and Quarndon Conservation 

Areas, it falls to consider what impact development within their setting 

would have on the significance of these heritage assets.   

 

                                                      

25 CG XX 

26 AC EiC 

27 SL EiC 

28 SL EiC and in response to Inspector’s questions 

29 AC XX by JS 
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18. Mr Crutchley primarily relies on a lack of a visual link to seek to 

demonstrate that there would be no harm to the significance of these 

heritage assets, other than the RPG and Kedleston Conservation Area. 

A lost visual link cannot be determinative. Indeed, the loss of a visual 

link is an important part of the designed approach to the Hall, as it 

serves to build up a sense of expectation. Arthur Young described an 

“oblique” view of the Hall from the road on his approach, which is then 

lost and gained again several times until the final grand reveal.  

 

19. We know from the North Cote case30  that an intended view is still 

worthy of protection, even if it is no longer presently appreciable. As in 

North Cote, here it could be reversed, and to do so would be Mr 

Gallagher’s professional advice, something which the National Trust 

appears to be open to. 

 

20. Despite accepting that the appeal sites lie within the setting of the 

Kedleston Hotel, Mr Crutchley said that there is no relationship 

between the Hotel and the farmland which comprises the sites, and 

none of the aspects that positively contribute to its significance are 

derived from the appeal site. This will ultimately be a matter for you to 

determine but it is important to recall that Mr Crutchley did not know 

who designed the Hotel (it was Robert Adam: he said it was “inspired” 

by Adam 31 ), so his understanding of what would contribute to the 

significance of the Hotel is questionable. Moreover, Mr Crutchley 

agreed that the proposed roundabout is likely to materially detract from 

the significance of the Hotel,32 so he accepted there would be harm to 

a listed building due to development within its setting. Thus, the 

Appellant’s own evidence is that section 66(1) of the Planning (Listed 

Buildings and Conservation Areas) Act 1990 is engaged. This will be 

returned to later. Mr Levrant’s evidence was that the approach to the 

                                                      

30 North Cote Farms Ltd v Secretary of State for Communities and Local Government 
[2015] EWHC 292 (Admin), paras 44 and 45 

31 AC PoE page 29, para 4.102 

32 AC XX by JS 
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estate is intended to form part of the experience of these heritage 

assets as a whole. Thus, any harm to the approach would constitute 

harm to the Hotel, as well as to the other heritage assets which form 

part of the Kedleston estate. 

 

21. Mr Crutchley disagreed that Quarndon Conservation Area will be 

harmed by the proposed schemes. Mr Levrant demonstrated that the 

urbanisation of the setting of the Conservation Area would have a 

harmful effect on its significance. In explaining what exactly the impact 

would be, Mr Levrant noted that this was difficult as no pictures of what 

the development of the site would look like have been provided. He 

considered that it is possible that one would see development from the 

Conservation Area.33 

 

LANDSCAPE IMPACT 

 

22. Mr McInerary accepted that some material harm would be caused to 

the landscape through the loss of openness and harm to the visual 

character of the sites.34 He accepted that it could not be mitigated, and 

conceded that it was something which must be weighed against the 

developments in the planning balance.35 

 

23. Further, Mr Crutchley agreed that the setting of Kedleston Hall and 

RPG is highly sensitive to encroachment.36  

 

24. Mr McInerary accepted that development of the sites would impact on 

character of wider landscape in a visual sense.37 He accepted that the 

                                                      

33 SL, response to Inspector’s question 

34 DM XX by JS 

35 DM XX by JS 

36 AC XX by JS, agreeing with Inquiry Document 6 HE letter 17 November 2014, final 
paragraph first page 

37 DM XX by JS 
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visual consequences of the proposed schemes extend beyond the 

boundaries of the appeal sites.38  

 

25. In this respect, it is worth taking into account the topography of the 

sites, which would magnify the level of harm caused to the landscape. 

Due to the slope of the land, which is inclined towards the Kedleston 

estate, this would increase the visual effect by making the urban edge 

of Derby all the more visible as well as bringing it much closer to the 

heritage assets in question.  

 

26. Given that the degree of the harm is amplified by the topography of the 

site, the fact that the proposals include the transformation of 

agricultural fields into urban development, and in light of the Appellant’s 

witness’ acceptance that the setting of Kedleston Hall and RPG is 

highly sensitive to encroachment, the weight to be afforded to the harm 

to the landscape should be categorised as significant. 

 

27. Mr McInerary also conceded that the roundabout will impact on views 

and have an urbanising effect on the landscape character, and would 

impact on views from Askerfield towards Kedleston. This was an 

additional element of material harm which he agreed you should take 

into account.39 

 

28. As to whether the site is a valued landscape, Mr McInerary agreed that 

on reflection an indicator of the valued status of landscape is that it falls 

within policy EN33.40 He agreed that if the Inspector considered that 

the site lies within the setting of the Kedleston Hotel and Kedleston Hall 

these would be further indicators that the site is a valued landscape.41 

It is clear that this is indeed a valued landscape, as it possesses 

                                                      

38 DM XX by JS 

39 DM XX by JS 

40 DM XX by JS, reconsidering DM PoE page 36, para 6.5 where it is stated that 
neither appeal site is a valued landscape 

41 DM XX by JS 
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demonstrable physical attributes, rather than just popularity, which take 

it out of the ordinary.42 

 

DRAINAGE AND T-JUNCTION 

 

29. An agreed statement has been provided on surface and foul water 

drainage.43 Further, Mr Steer set out before the inquiry his evidence-

based view that Severn Trent Water is wrong to state that there is 

sufficient capacity in the foul water drainage system to accommodate 

the proposed developments. 

 

30. Mr Steer’s evidence was that the sight lines for a vehicle leaving Quarn 

Drive, as set out in accordance with the Manual for Streets, mean that 

the front of the vehicle would need to be on or around the centre line of 

Kedleston Road to comply.44 In this situation traffic approaching from 

the north and the Askerfield Avenue junction could be forced on to the 

wrong side of the road, and towards traffic emerging from the proposed 

T-junction some 35m to the south. 45  This sub-standard visibility is 

recognised in the Statement of Common Ground on Highways and 

Transport Matters.46 To deal with the problem, Derby City Council’s 

position is that (in relation to the 400-unit scheme only) traffic heading 

south along Kedleston Road will be slowed at Quarn Drive below the 

40mph speed limit by the proposed roundabout at Askerfield Avenue.47 

Mr Steer disagreed that the roundabout would have the intended effect, 

as there was sufficient distance between the proposed roundabout and 

Quarn Drive for the 40mph speed limit to be reached.48 

 

                                                      

42 See Stroud DC v Secretary of State for Communities and Local Government 
[2015] EWHC 488 (Admin), para 18 

43 Document 10; appendix is document 11 (STW letter) 
44 PS PoE page 3, para 3.3 

45 PS PoE page 3, para 3.3 and page 4, para 4.2 

46 Page 16, para 3.4.10 

47 See Statement of Common Ground on Highways and Transport Matters, page 16, 
paras 3.4.9 and 3.4.10 

48 PS EiC 
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31. He did not think that the single proposed T-junction for the 195-unit 

scheme would be safe, as emergency vehicles could not get around 

any obstruction to reach the interior of the development due to the 

embankments on the side of the access road.49 This is more than a 

remote possibility: the proximity of the dangerous Quarn Drive junction 

and the fact that a large volume of traffic travels along Kedleston Road 

make this an issue which ought to have been considered.  

 

32. Despite the risks, it is apparent that it was not until Mr Steer raised the 

issue that it was considered. There is no mention of the fact that the T-

junction access would be restricted by the embankments of the footway 

in either highway authority’s consultation response, nor in the TA, nor 

in any of the Technical Notes provided by Peter Brett on behalf of the 

Appellant, nor in the Statement of Common Ground on Highways and 

Transport Matters. There is simply no evidence that the highway 

authorities considered this issue at all. 

 

33. It is also worth noting that the remedy for this oversight, namely the 

imposition of a condition requiring a suitable secondary access road, is 

not available to you as the Appellant did not think it was necessary. 

The Appellant’s position is, therefore, take it or leave it. Kedleston 

Voice urges you to elect the latter option in light of this obvious risk to 

the health and safety of the residents of 195 dwellings. 

 

TRANSPORT IMPACT 

 

34. Mr Benison gave clear evidence to the inquiry that, in light of his 

professional experience working in traffic and transportation for some 

19 years (including 18 years at Warwickshire County Council, where he 

served as the Council’s principal development management 

engineer),50 there was not enough information within the TA to reach a 

                                                      

49 PS EiC, due to the embankments caused by the footways being elevated at a 
different gradient 
50 See full qualifications at NB PoE page 2, section 1.0 
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conclusion on whether the test set out in paragraph 32 of the NPPF 

would be satisfied.  

 

35. Even on the basis of the inadequate information which has been 

provided there is substantial doubt that the modelling is correct. The 

sensitivity test is plain wrong in relation to the impact on the university 

junction.51 The sensitivity testing is also dependent on data from the 

model, so any problem with the model’s data would be replicated in the 

sensitivity checks.52 This is clearly not a reliable sensitivity test.  

 

36. Even in the absence of a reliable sensitivity test, we know from the TA 

itself there are problems with the model, as the PM peak modelling 

failed the validation check.53 The failure to satisfy the validation check 

was explained away by stating that the model is strategic.54 No further 

explanation is provided. The TA’s reliance on the strategic nature of the 

model to explain the failure is a wholly inconsistent position to take. 

The model is either accurate, and can be relied on, or it is inaccurate 

and cannot. The nature of the model cannot be relied on both when it is 

said to be correct and when it is demonstrably not correct. 

 

37. It is also relevant to note that Highways England requested data 

underlying the validation checks but this was never provided.55 This 

failure to provide robust and transparent transport evidence is further 

demonstrated by the failure to allow inquiry the benefit of having the 

Appellant’s transport evidence cross examined, and by the misleading 

model-switching between the with-mitigation modelling and the without-

mitigation modelling in the TA.56 

 

                                                      

51 Compare Sensitivity Test at Appendix 11.1, Table 5, para 7.5 with the TA results at 
page 98, Table 11.3 

52 Sensitivity Test, Appendix 11.1, para 3.2 

53 TA page 59, para 6.5.3 

54 TA page 59, para 6.5.3 

55 TA, Appendix 6.1 and repeated in NB EiC, not questioned during XX 

56 Without-mitigation modeling based on Area of Influence found at TA page 59, 
Plate 6.2. With-mitigation modeling is based on “whole-model” area 
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38. The with-mitigation modelling measured the transport impact over a 

much larger area than the without-mitigation modelling. The latter is 

itself a very large area: the officer’s report to the Planning Board stated 

that some 14,570 vehicles travel along the Kedleston Road per day 

alone.57 Even in a network of this size and volume of traffic, there was 

an 11.2% impact on over-capacity queuing. 58  The “demonstrated” 

reduction of this figure to 2.8%, however, is not comparable as it is a 

percentage of a much, much larger area. By switching the model area 

like this, the TA “with-mitigation” result would have shown a reduction 

in percentage impact even if no mitigation measures were included. In 

short, the highway authorities proceeded on misleading conclusions 

about the effectiveness of the mitigation measures.  

 

39. Further, we have seen that the with-mitigation modelling predicted that 

the proposed development of 400-units – generating 280 trips in the 

AM peak59 – would result in a 2.8% increase in over-capacity queuing 

at that time in an area that includes all of Derby City, all of Amber 

Valley and all of South Derbyshire.60 Mr Benison said this should have 

led to someone questioning the modelling, as this was a 

disproportionate impact in such a large area. 61  Either there was 

something wrong with the mitigation, something was wrong with the 

modelling, or some kind of “tipping point” had been reached.62 

 

40. When questioned about the mitigation package and its effects,63 Mr 

Benison said he could not cover the results in his evidence as the 

results weren’t verifiable: there was no evidence provided in the TA 

                                                      

57 OR page 111 

58 TA page 68, Table 9.1. See Mr Benison’s comments at PoE page 10, paras 5.7 
and 5.9 

59 TA page 61, Table 7.2 

60 TA page 94, Table 11.1 

61 NB EiC, see also NB PoE at page 10, para 5.7 and page 13, para 5.26 

62 NB EiC 

63 See Statement of Common Ground on Highways and Transport Matters pages 34-
35, paras 4.4.9-4.4.14 
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which he could check.64 Mr Benison said that he did not challenge the 

modelling results showing an improvement in traffic conditions because 

he simply couldn’t. He did query the failure to run the detailed 

assessment of two junctions without the inclusion of pedestrian 

phases, and noted that even without this being factored in the junction 

at Kedleston Road/Markeaton Lane still struggled with capacity. 65 

Again, when questioned about the sensitivity testing which was carried 

out by way of manual assessment,66 he said the information provided 

simply was not enough for him to check for himself whether he agreed 

with the conclusions.67  

 

41. Moreover, there was no modelling of junctions and their interaction with 

one another,68 leaving an incomplete picture in terms of what the actual 

transport impact would be. The junctions were modelled using a 

standalone junction assessment (PICADY), whereas the DATM model 

was based on microsimulation techniques: it was not possible to 

compare the PICADY modelling with the DATM modelling.69 

 

42. What is not incomplete is the knowledge that the development will lead 

to the rerouting of significant volumes of traffic down residential side 

streets. The proposed development was predicted to generate 303 

total trips in the PM peak,70  yet 386 vehicles were predicted to be 

diverted down Askerfield Avenue in this period, an increase of 249%.71 

The Transport Statement states that this is to avoid congestion along 

the Kedleston Road corridor,72 but fails to recognise that this diversion 

is occasioned by the development, and requires further 

                                                      

64 NB XX 

65 NB PoE pages 13-14, paras 5.27-5.30, not questioned during XX 

66 Found at TA, chapter 12 

67 NB XX 

68 NB PoE page 13, para 5.24, not questioned during XX 

69 NB PoE page 13, para 5.24, not questioned during XX 

70 TA page 61, Table 7.2 

71 TA page 72, Table 9.2 

72 para 9.3.4(iii) 
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consideration.73 Mr Benison considered this was particularly so when 

the rerouting was taking place along residential streets, which had 

implications not only on capacity but also the safety of the highway 

network.74 

 

43. There are so many unknowns, and so many puzzling answers that 

were never queried, (and when they were queried answers were never 

provided), that it cannot be said the Appellant’s transport evidence is 

adequate. There is no comfort that the actual transport impact of the 

proposed developments has been properly understood, let alone 

scrutinised, and that the proposed mitigation measures will achieve 

their stated purpose. In the circumstances it cannot be said that the 

tests set out in paragraph 32 and policy TP1(b)75 have been satisfied. It 

simply is not known. 

 

PLANNING BALANCE 

 

44. The Appellant relies on the evidence of Mr Crutchley to state that the 

duty in section 66(1) of the Listed Buildings Act is not engaged in this 

case. As explained earlier, Mr Crutchley’s oral evidence was that it was 

engaged in relation to Kedleston Hotel. It also clearly applies in relation 

to Kedleston Hall on the basis of the evidence provided by Mr 

Gallagher, Mr Levrant, Ms Morris, and the opinions of Historic England 

and the National Trust. Thus, special regard in addition to great weight 

must be afforded in the planning balance to the harm caused to 

designated heritage assets. 

 

45. The Appellant takes a curious, and erroneous, approach to the 

planning balance under the NPPF. Mr Fenwick accepted that 

paragraph 132 is engaged in relation to the RPG and the Kedleston 

                                                      

73 See NB PoE page 11, para 5.14, not questioned during XX 

74 See NB PoE page 11, para 5.16, not questioned during XX 

75 Stating “In considering all development proposals, the Borough Council will require 
that: …(b) any additional traffic movements likely to be generated by the 
development can be satisfactorily accommodated on the transport network” 
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Conservation Area. 76  In this case, Mr Fenwick accepted that the 

greatest weight was to be afforded in light of the harm to the Grade I 

listed RPG. This very great weight would lie against the developments, 

as it was accepted that there would be less than substantial harm to 

the RPG and the Conservation Area. 

 

46. Yet, despite accepting (as he had to) that there was an obligation to 

apply this adverse weight, Mr Fenwick fails to apply it as part of his 

consideration of the paragraph 134 balancing exercise.77 This is clear 

from his written evidence. He speaks of a “normal” balance being 

undertaken under paragraph 134 (twice),78 and goes even further to 

describe his paragraph 134 balance as an “unweighted” one (twice).79 

There is nothing normal or unweighted about the paragraph 134 

balance in this, or any, case. The only normal, unweighted balance in 

                                                      

76 KF PoE page 48, para 6.3.32 

77 Should the Appellant argue that the paragraph 132 obligation to “give great weight” 
is engaged only when the statutory duty applies, firstly, this is not what paragraph 
132 says. It applies to all designated heritage assets, as properly recognized by Mr 
Fenwick (see also Glossary, NPPF re. “designated heritage asset”, which includes 
RPGs and CAs). Secondly, see R (Forge Field Society, Martin Barraud, Robert 
Rees) v Sevenoaks District Council v West Kent Housing Association, The Right 
Honourable Philip John Algernon Viscount De L'Isle [2014] EWHC 1895 (Admin), 
para 45 (per Lindblom J, as he then was): “Having ‘special regard’ to the desirability 
of preserving the setting of a listed building under section 66…involves more than 
merely giving weight to those matters in the planning balance. ‘Preserving’ in both 
contexts means doing no harm (see the speech of Lord Bridge of Harwich in South 
Lakeland District Council v Secretary of State for the Environment [1992] 2 A.C. 141, 
at p.150 A-G). There is a statutory presumption, and a strong one, against granting 
planning permission for any development which would fail to preserve the setting of a 
listed building or the character or appearance of a conservation area. …Even if this 
was only “limited” or “less than substantial harm” – harm of the kind referred to in 
paragraph 134 of the NPPF – the Council should have given it considerable 
importance and weight. It did not do that. … Its effect was to reverse the statutory 
presumption against approval.” (emphasis added) 
See also R (Mrs Gillian Hughes) v South Lakeland District Council v Old Brewery 
(Ulverston) Limited, Hartley's (Ulverston) Limited [2014] EWHC 3979 (Admin), para 
53 (per HHJ Waksman QC): “…in a paragraph 134 case, the fact of harm to a 
heritage asset is still to be given more weight than if it were simply a factor to be 
taken into account along with all other material considerations, and paragraph 134 
needs to be read in that way. By way of contrast, where non -designated heritage 
assets are being considered, the potential harm should simply be ‘taken into account’ 
in a ‘balanced judgment’ — see paragraph 135. It follows that paragraph 134 is 
something of a trap for the unwary if read — and applied — in isolation.” 
78 KF PoE page 48, para 6.3.32; para 6.3.33 

79 KF PoE page 49, para 6.3.38; conclusions at page 99, para 10.1.23 
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relation to heritage assets is found in paragraph 135, concerning non-

designated heritage assets. This decision concerns agreed harm to 

two, and on Kedleston Voice’s case, five, heritage assets. In both 

cases there is acknowledged harm to a Grade I designated heritage 

asset, the conservation of which is worthy of the greatest weight when 

considering whether the public benefits outweigh the harm caused. But 

this is not what Mr Fenwick did. 

 

47. He did not apply this “great weight” until he was safely in the realm of 

the countervailing paragraph 14 presumption in favour of the grant of 

planning permission. This is evident from the explanation provided in 

his written evidence, where he speaks of giving great weight in the 

planning balance and also having consideration to the balance under 

paragraph 134, in light of the “continued access to” paragraph 14’s 

presumption in favour.80 Clearly this great weight was added to the 

planning balance independently of the paragraph 134 balancing 

exercise. When questioned, Mr Fenwick disagreed that this is what he 

did but offered no alternative explanation for what was clearly set out in 

his written evidence. There can be no explanation anyway, as it would 

require somehow changing “unweighted” to “weighted”. 

 

48. The outcome is this. The paragraph 134 balancing exercise is critical to 

the determination of these appeals. Mr Fenwick’s paragraph 134 

balance is fundamentally flawed, and cannot be relied upon. The only 

reliable paragraph 134 balance before the inquiry is the Council’s, 

which Kedleston Voice wholly endorses.  

 

CONCLUSION 

 
49. Where, as here, there is less than significant harm to heritage assets 

that harm must be balanced against the public benefits of the 

development, giving great weight to the conservation of those heritage 

assets. Here, the appeal sites form part of an intended view from two 

                                                      

80 KF PoE page 74, para 8.7 
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designated heritage assets of the highest possible importance to the 

nation. It is difficult to see how a designed view could be anything other 

than extremely important and worthy of the most stringent protection. 

The need for more houses, whilst serious, is generic and universal. It 

cannot be said to outweigh the harm which would be caused in this 

case to the setting of several of the nation’s most important 

irreplaceable heritage assets. In light of this and the other reasons 

identified by Kedleston Voice, it is respectfully submitted that the 

paragraph 134 balance does not indicate that the public benefits, 

primarily accrued by way of private home ownership, outweigh the 

harm that will be caused to the public’s heritage assets, that the 

appeals do not represent sustainable development, and ought to be 

dismissed. 

 

JACK SMYTH 

NINA PINDHAM 

No5 CHAMBERS 

27 July 2016 


